State v. Pelletier Respondent\u27s Brief Dckt. 41662 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
12-3-2014
State v. Pelletier Respondent's Brief Dckt. 41662
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Pelletier Respondent's Brief Dckt. 41662" (2014). Not Reported. 1746.
https://digitalcommons.law.uidaho.edu/not_reported/1746
IN THE SUPREME COURT OF THE STATE OF IDA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 










) ______________ ) 
No.41662 
Kootenai Co. Case No. 
CR-2007-14646 
BRIEF OF RESPONDENT 
OPY 
APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF KOOTENAI 
HONORABLE JOHN T. MITCHELL 
District Judge 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
RUSSELLJ.SPENCER 
Deputy Attorney General 
Criminal Law Division 
P .0. Box 83720 




ERIC D. FREDERICKSEN 
Deputy State Appellate 
Public Defender 
3647 Lake Harbor Lane 




TABLE OF CONTENTS 
PAGE 
TABLE OF AUTHORITIES ......................................................................... ii 
STATEMENT OF THE CASE .......................................................................... 1 
Nature Of The Case .............................................................................. 1 
Statement Of The Facts And Course Of The Proceedings ................... 1 
ISSUE .............................................................................................................. 4 
ARGUMENT .................................................................................................... 5 
Pelletier Has Failed To Show Error In The District Court's 
Denial Of His Motion For Additional Credit For Time Served, 
To Which He Has Shown No Entitlement.. ............................................ 5 
A. Introduction ................................................................................. 5 
B. Standard Of Review ................................................................... 6 
C. Pelletier Is Not Entitled To Additional Credit For 
Time Served .............................................................................. 6 
CONCLUSION ............................................................................................... 10 
CERTIFICATE OF SERVICE ......................................................................... 10 
APPENDIX A 
TABLE OF AUTHORITIES 
CASES PAGE 
State v. Covert, 143 Idaho 169, 139 P.3d 771 (Ct. App. 2006) .................................... 6, 7 
State v. Kesling, 155 Idaho 673, 315 P.3d 861 (Ct. App. 2013) ...................................... 8 
State v. Rhoades, 134 Idaho 862, 11 P.3d 481 (2000) .................................................... 5 
State v. Sanchez, 149 Idaho 102, 233 P.3d 33 (2009) .................................................... 7 
State v. Severson, 147 Idaho 649,215 P.3d 414 (2009) ................................................. 7 
State v. Vasquez, 142 Idaho 67, 122 P.3d 1167 (Ct. App. 2005) .................................... 6 
STATUTES 
I. C. § 1 9-2602 .................................................................................................................. 6 
I.C. § 19-2603 .............................................................................................................. 6, 9 
ii 
STATEMENT OF THE CASE 
Nature Of The Case 
Shane Thomas Pelletier appeals from the district court's denial of his motion for 
additional credit for time served. On appeal, he argues that the district court erred by 
not giving him credit for periods of time served in Montana previous to being served with 
Idaho bench warrants. 
Statement Of The Facts And Course Of The Proceedings 
The district court offered the following factual background for this case: 
On October 30, 2007, SHANE THOMAS PELLETIER (Pelletier) 
was given a withheld judgment for the felony crime of Possession of a 
Controlled Substance, Cocaine, and he was placed on supervised 
probation for four years. Pelletier received an interstate compact within a 
couple of months, and his supervision was transferred to the State of 
Montana. In 2009, Pelletier was arrested for committing new crimes, a 
DUI on March 28, 2009, and another the next day, on March 29, 2009. 
On July 20, 2009, Pelletier admitted he violated his probation by driving 
under the influence on March 28, 2009, and admitted he was arrested 
again on that same offense on March 29, 2009 (but denied actually being 
under the influence on that day). As a result, this Court sentenced 
Pelletier as follows: 
POSSESSION OF A CONTROLLED SUBSTANCE (COCAINE), to 
the custody of the Idaho Board of Correction for a fixed term of 
TWO (2) years, followed by an indeterminate term of THREE (3) 
years for a total term of FIVE (5) years. 
The Court revoked Pelletier's probation and sent Pelletier to prison on a 
period of retained jurisdiction, to receive programming for his addictions. 
On January 6, 2010, following a favorable report from prison, this Court 
again placed Pelletier on supervised probation for four years. Pelletier 
again received an interstate compact, and within three months, on April 
24, 2010, received another driving under the influence charge in Montana, 
and a new probation violation before this Court. On November 23, 2010, 
before this Court, Pelletier admitted violating his probation by refusing to 
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submit to a breath test when requested to do so by a law enforcement 
officer, on April 24, 2010, and by consuming alcohol. The Court again 
sent Pelletier to prison on a period of retained jurisdiction, this time 
recommending a CAPP rider to more intensively deal with his addictions. 
On May 24, 2011, following another favorable report from prison, this 
Court again placed Pelletier on probation for four and one-half years of 
supervised probation. Again, Pelletier received an interstate compact to 
Montana. Just over two months later, Pelletier was alleged to have 
violated his probation by being arrested on August 1, 2011, for failing to 
appear for warrants on crimes of driving while suspended, operating a 
motor vehicle without insurance and reckless driving, for fighting, for losing 
his job, for failing to submit to random drug and alcohol testing, and for 
consuming alcohol on several occasions. On October 17, 2011, following 
Pelletier's admissions to these probation violations, this Court sent 
Pelletier to prison to serve the remainder of his prison sentence, and 
specifically recommended Pelletier be given the Therapeutic Community 
to deal with his addictions. On October 17, 2011, the Court gave Pelletier 
442 days credit for time served on his sentence for possession of cocaine 
here in Idaho back in 2007. As of the June 13, 2012, hearing date, an 
additional 276 days have passed since October 17, 2011. Thus, as of the 
June 13, 2012, hearing, Pelletier had served 718 days, which was only 
twelve days short of the 730 days on the fixed portion of Pelletier's two-
year sentence. 
(R., pp.209-11.) 
In October 2011, Pelletier filed a Rule 35 motion for reconsideration of sentence. 
(R., p.193.) He filed a supplemental petition to that motion in May 2012, requesting 
credit for time served while incarcerated in Montana. (R., pp.199-201.) A hearing on 
his motion was held in June 2012, at which Pelletier argued that he was entitled to 
additional credit for time served. (R., pp.206-08; Tr., p.5, L.17 - p.6, L.14.) Following 
the hearing, the district denied Pelletier's motion for additional credit for time served 
because he had received all of the credit to which he was entitled. (R., pp.209-14.) 
Pelletier filed a timely notice of appeal from the denial of that motion. (R., pp.224-26.) 
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More than a year later, his appeal apparently still pending, 1 Pelletier filed a 
second motion for additional credit for time served, in which he presented the same 
argument rejected in his initial request for additional credit for time served and included 
additional jail records from Montana. (R., pp.228-35.) The district court also denied the 
second motion. (R., pp.256-62.) Pelletier filed a notice of appeal timely from the district 
court's denial of his second motion for additional credit for time served. (R., pp.250-54.) 
1 Although the record shows that Pelletier filed a notice of appeal on July 9, 2012 (R., 
pp.9, 224), it does not appear that the Supreme Court ever took any action with respect 
to that notice of appeal. The district court's order denying Pelletier's first motion for 
credit for time served, therefore, never became final. 
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ISSUE 
Pelletier states the issues on appeal as: 
1. Did the district court make clearly erroneous factual findings 
concerning the credit for time served requested by Mr. Pelletier? 
2. Alternatively, even assuming the district court's factual findings 
were not clearly erroneous, did the district court deny the motion on 
erroneous legal bases? 
(Appellant's brief, p.4.) 
The state rephrases the issue as: 
Has Pelletier failed to show error in the district court's denial of his motion for 
additional credit for time served, to which he has shown no entitlement? 
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ARGUMENT 
Pelletier Has Failed To Show Error In The District Court's Denial Of His Motion For 
Additional Credit For Time Served, To Which He Has Shown No Entitlement 
A. Introduction 
In 2011, the district court revoked Pelletier's probation and executed his 
underlying sentence of five years with two years fixed. (R., pp.191-92.) The district 
court gave Pelletier credit for 442 days previously served against his suspended 
sentence. (Id.) Pelletier filed a Rule 35 motion for reduction in sentence, in connection 
with which he requested additional credit for time he served in Montana. (R., pp.193, 
199-201; Tr., p.5, L.17 - p.6, L.14.) The district court ultimately denied Pelletier's Rule 
35 motion (R., pp.209-14) and Pelletier appealed (R., pp.224-26). 
While his first notice of appeal was pending, Pelletier filed a second motion 
requesting additional credit for time served, with which he included jail sheets from 
Montana. (R., pp.228-35.) The district court also denied this motion, showing how it 
had calculated Pelletier's credit for time served based on the record, and how Pelletier's 
contrary assertions were disproved by the record. (R., pp.256-62.) On appeal, Pelletier 
argues that he is entitled to credit for the time he spent incarcerated in Montana.2 
(Appellant's brief, pp.5-11.) He has failed, however, to show clear error in the district 
court's factual findings or error in its application of the correct legal standards. The 
district court awarded Pelletier credit for all the time to which he was entitled. 
2 Ordinarily, Pelletier would be barred under the doctrine of res judicata from 
reasserting his claims for credit for time served which were already decided against him 
in the district court's order denying his first motion. State v. Rhoades, 134 Idaho 862, 
863, 11 P.3d 481, 482 (2000). However, because it appears that the first order never 
became final, see FN 1, supra, res judicata would not apply. 
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B. Standard Of Review 
"The question of whether a sentencing court has properly awarded credit for time 
served to the facts of a particular case is a question of law, which is subject to free 
review by the appellate courts." State v. Vasquez, 142 Idaho 67, 68, 122 P.3d 1167, 
1168 (Ct. App. 2005) (citation omitted). "We defer to the trial court's findings of fact, 
however, unless those findings are unsupported by substantial and competent evidence 
in the record and are therefore clearly erroneous." State v. Covert, 143 Idaho 169, 170, 
139 P.3d 771, 772 (Ct. App. 2006). 
C. Pelletier Is Not Entitled To Additional Credit For Time Served 
Idaho Code § 19-2602 provides that when a district judge is satisfied that a 
probationer has violated the terms and conditions of probation, "the court may ... issue 
a bench warrant for the rearrest of the defendant." Idaho Code § 19-2603 governs 
credit for time served in relation to the revocation of probation and provides, in pertinent 
part, that when probation is subsequently revoked, 
the original judgment shall be in full force and effect and may be executed 
according to law, and the time such person shall have been at large under 
such suspended sentence shall not be counted as a part of the term of his 
sentence, but the time of the defendant's sentence shall count from the 
date of service of such bench warrant. 
Under the plain language of the statutes, Pelletier was only entitled to credit for time 
served from the date of service of the district court's bench warrants. Correctly applying 
this legal standard, the district court credited Pelletier 442 days for the time he served in 
custody on Idaho bench warrants. (R., p.192.) In its "Order Denying Peletier's 'Motion 
for Credit for Time Served Incarcerated,' the district court set forth both where the 
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record demonstrated that Pelletier was entitled to credit for time served and where the 
record demonstrated that Pelletier was not. (R., pp.256-62.) The state adopts as part 
of its argument on appeal the district court's detailed findings regarding credit for time 
served, a copy of which is attached as "Appendix A." The district court awarded 
Pelletier credit for all of the time to which he was entitled. 
On appeal, Pelletier asserts that the district court ignored his sworn statement 
and so disregarded his evidence. (Appellant's brief, pp.5-9.) This claim is belied by the 
district court's confronting Pelletier's so-called evidence and demonstrating how it was 
conclusively disproved by the record. (R., pp.256-58; Appendix A.) The district court 
may make credibility determinations. State v. Sanchez, 149 Idaho 102, 105, 233 P .3d 
33, 36 (2009). And where Pelletier's contentions were disproved by the record, he 
simply is not credible. 
But even if Pelletier's so-called evidence was not disproved by the record, that 
still would not meet Pelletier's burden of showing that the district court's contrary 
findings were clearly erroneous. A district court's findings of fact are clearly erroneous 
only where they are unsupported by substantial evidence. Covert, 143 Idaho at 170, 
139 P.3d at 772. Substantial evidence may exist even when there is conflicting 
evidence in the record. State v. Severson, 147 Idaho 649, 712, 215 P.3d 414, 432 
(2009). Because the district court's factual findings are supported by substantial 
evidence, they should be upheld. 
Pelletier also argues that he is entitled to credit for time served in Montana 
because he was served with the "functional equivalent" of a bench warrant. (Appellant's 
brief, pp.9-10.) Again, in its review of the evidence, the district court demonstrated how 
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Pelletier's claim that he was in custody in Montana on Idaho warrants was not only 
unlikely, it was impossible. (See R., pp.256-58; Appendix A.) As shown by the district 
court, during most of the dates Pelletier claimed to be in custody in Montana serving 
time on his Idaho probation violations, there had been no probation violation filed, let 
alone a bench warrant served. (Id.) In fact, reviewing the probation violation reports, it 
was Pelletier's being taken into custody in Montana on Montana charges that triggered 
the probation violations, not the other way around. (See R., pp.71-73, 128-31.) 
The recent Court of Appeals' decision in State v. Kesling, 155 Idaho 673, 315 
P.3d 861 (Ct. App. 2013), is instructive on this point. Pursuant to an interstate compact 
agreement, Kesling's probation was transferred to Florida. & at 675, 315 P.3d at 863. 
While in Florida, Kesling committed several new felonies, which triggered the violation 
of his Idaho probation. & The Idaho district court issued bench warrants for the 
probation violations, and authorities in Florida were made aware of those warrants. & 
However, the bench warrants were not immediately served. & Instead, Idaho placed 
an extradition hold on Kesling. & at 678, 315 P.3d at 866. Eventually, after Kesling 
served his time for those crimes, he was extradited back to Idaho where he was served 
with the bench warrants. & at 675, 315 P.3d at 863. 
Kesling argued that he was entitled to credit for time served during his 
incarceration in Florida. & The Court of Appeals explained that he was not because 
"the record contains no evidence supporting Kesling's assertions that he was held in 
Florida on the functional equivalent of an Idaho bench warrant after his Florida 
sentences were fully served." & at 678, 315 P.3d at 866. There was no evidence that 
Kesling was held in Florida beyond the end of his sentences in that state. & Though 
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Idaho placed an extradition hold on Kesling, there was no evidence that officials in 
Florida were keeping Kesling in custody on behalf of Idaho rather than to serve his 
sentences for the crimes he committed while in Florida. kl 
The same result applies in this case. Pelletier is not entitled to credit for time 
served in Montana for crimes committed in Montana, before the service of Idaho bench 
warrants-much less before probation violations had even been alleged and bench 
warrants issued. The district court awarded Pelletier all the credit for time served to 
which he was entitled. 
The district court applied the correct legal standards to the facts of this case and 
awarded Pelletier the appropriate credit for time he served against his Idaho sentence. 
Pelletier is now requesting that this Court allow him to double count the time he served 
in Montana on sentences for crimes he committed in Montana against his sentence for 
his crime committed in Idaho. Idaho Code § 19-2603 does not entitle him to double 
count that time. The district court correctly denied Pelletier's motions for additional 




The state respectfully requests that this Court affirm the district court's order 
denying Pelletier's motion for additional credit for time served, to which he was not 
entitled. 
DATED this 3rd day of December, 2014. 
Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I have this 3rd day of December, 2014, served a true 
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy 
addressed to: 
ERIC D. FREDERICKSON 
DEPUTY STATE APPELLATE PUBLIC DEFENDER 
to be placed in The State Appellate Public Defender's basket located in the Idaho 
Supreme Court Clerk's office. 
RJS/pm 
Rt.JS@ ~ENGER 
Deputy Attorney General 
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APPENDIX A 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
STATE OF IDAHO, 
Plaintiff, 
vs. 















) _______________ ) 
Case No. CRF 2007 14646 
ORDER DENYING PELLETIER'S 
"MOTION FOR CREDIT FOR TIME 
SERVED ·INCARCERATED" 
This case comes before this Court again, this time on a "Motion for Credit for Time 
Served Incarcerated" filed by Shane Thomas Pelletier (Pelletier) on October 21, 2013. 
The Court has reviewed that pleading. In that motion, Pelletier claims he is entitled to 
additional credit for time served in this Kootenai County, Idaho Case CRF 2007 14646, 
while he was in custody in the State of Montana, for dates: February 3-6, 2008; February 
17-April 4, 2008; October 3-November 17, 2008; March 28, 2009-January 6, 2010; 
January 30-February 10, 2010, April 24-october 20, 2010, and August 3-September 30, 
2011. Motion for Credit for Time Served, pp. 2-3. Pelletier has attached to his motion a 
printout from the Missoula County Detention Facility, Offense History, for incarceration 
over various times from June 8, 2007, to August 5, 2011. There is nothing authenticating 
the printout But Pelletier's bigger problem is the attachment does state the reason why 
Pelletier was in custody in Montana on those dates. The printout does not distinguish 
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case, or whether he was being held solely on Montana matters. The various times for 
which Pelletier now seeks credit will be individually discussed: 
February 3-6, 2008; On October 30, 2007, this Court withheld judgment on Pelletier and 
placed him on probation. From that time on, until May 4, 2009, at which time this Court 
issued a bench warrant, there is no activity in the file in this Idaho case. Thus, it is 
impossible for Pelletier to have served time on this case. 
February 17-April 4, 2008; Same as above. 
October 3-November 17, 2008; Same as above. 
March 28, 2009-January 6, 2010; On July 10, 2009, the warrant dated May 4, 2009, was 
served on Pelletier. While Pelletier could have served some time in Montana prior to July 
10, 2009, the Court has no way of knowing that, and Pelletier has failed to prove such. 
On July 20, 2009, this Court placed Pelletier on a period of retained jurisdiction, and gave 
Pelletier credit for the eleven days served from July 10, 2009 to July 20, 2009. On 
January 6, 2010, this Court gave Pelletier an additional credit of 171 days from July 20, 
2009 to January 6, 2010. Thus, Pelletier has already been given credit for all time served 
from July 10, 2009 to January 6, 2010. Pelletier has failed to provide proof of time served 
from March 28, 2009 to July 9, 2009. 
January 30-February 10, 201 O; On June 29, 2010, this Court issued a Bench warrant for 
a probation violation which was filed on June 24, 2010. That warrant was not served on 
Pelletier until October 10, 2010. Thus, it was impossible for Pelletier to have been held in 
Montana on this Idaho case, from January 30, 2010 to February 10, 2010. 
April 24-October 20, 201 0; as just mentioned this Court's warrant was not issued until 
June 29, 2010 and wasn't served until October 10, 2010. On December 30, 2010, this 
ctober 8 201 O to October 20, 2010 ~nd 
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beyond, all the way to December 30, 2010. The report of probation violation dated June 
24, 2010, references that Pelletier was cited for Driving with a Suspended Driver's 
License, Driving Under the Influence of Alcohol Third Offense, and No Proof of Insurance 
Third Offense on April 24, 2010. Just because those events which occurred in Montana 
on April 24, 2010, later, on June 24, 2010, became the allegations of the Report of 
Violation dated June 24, 2010, does not mean Pelletier gets credit for that time served. It 
is simply an impossibility for Pelletier to have served any of this time on this Idaho case, 
because the Court had not issued its bench warrant until June 29, 2010, and Pelletier has 
provided no proof that he was taken into custody on that warrant so as to allow credit for 
time served from June 29, 2010, to October 10, 2010, the date the file shows the warrant 
was served. 
August 3..September 30, 2011; On August 19, 2011, this Court issued a bench warrant 
for Pelletier's failure to appear for a Probation Review Hearing on August 15, 2011. That 
August 19, 2011, warrant shows in the court's file as being served on September 30, 
2011. Again, Pelletier has provided no proof that he was taken into custody on that 
warrant so as to allow credit for time served from August 3, 2011. Again, it is simply an 
impossibility for Pelletier to have served any of this time on this Idaho case from August 3, 
2011, because the Court had not issued its bench warrant until August 19, 2011. 
The Court has previously dealt with these concerns raised by Pelletier in its "Order 
Denying I.C.R. 35 Motion and Notice of Right to Appeal" filed June 18, 2012. That 
decision reads as follows: 
On October 30, 2007, SHANE THOMAS PELLETIER (Pelletier) was 
given a withheld Judgment for the felony crime of Possession of a 
Controlled Substance, Cocaine, and he was placed on supervised 
probation for four years. Pelletier received an interstate compact within a 
· rred o the_State of 
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on March 28, 2009, and another the next day, on March 29, 2009. On July 
20, 2009, Pelletier admitted he violated his probation by driving under the 
influence on March 28, 2009, and admitted he was arrested again on that 
same offense on March 29, 2009 (but denied actually being under the 
influence on that day). As a result, this Court sentenced Pelletier as 
follows: 
POSSESSION OF A CONTROLLED SUBSTANCE (COCAINE), to 
the custody of the Idaho Board of Correction for a fixed term of TWO 
(2) years, followed by an indeterminate term of THREE (3) years for 
a total term of FIVE (5) years. 
-The Court revoked Pelletier's probation and sent Pelletier to prison on a 
period of retained jurisdiction, to receive programming for his addictions. 
On January 6, 2010, following a favorable report from prison, this 
Court again placed Pelletier on supervised probation for four years. Pelletier 
again received an interstate compact, and within three months, on April 24, 
2010, received another driving under the influence charge in Montana, and a 
new probation violation before this Court. On November 23, 2010, before 
this Court, Pelletier admitted violating his probation by refusing to submit to a 
breath test when requested to do so by a law enforcement officer, on April 
24, 2010, and by consuming alcohol. The Court again sent Pelletier to 
prison on a period of retained jurisdiction, this time recommending a CAPP 
rider to more intensively deal with his addictions. On May 24, 2011, 
following another favorable report from prison, this Court again placed 
Pelletier on probation for four and one-half years of supervised probation. 
Again, Pelletier received an interstate compact to Montana. Just over two 
months later, Pelletier was alleged to have violated his probation by being 
arrested on August 1, 2011, for failing to appear for warrants on crimes of 
driving while suspended, operating a motor vehicle without insurance and 
reckless driving, for fighting, for losing his job, for failing to submit to random 
drug and alcohol testing, and for consuming alcohol on several occasions. 
On October 17, 2011, following Pelletier's admissions to these probation 
violations, this Court sent Pelletier to prison to serve the remainder of his 
prison sentence, and specifically recommended Pelletier be given the 
Therapeutic Community to deal with his addictions. On October 17, 2011, 
the Court gave Pelletier 442 days credit for time served on his sentence for 
possession of cocaine here in Idaho back in 2007. As of the June 13, 2012, 
hearing date, an additional 276 days have passed since October 17, 2011. 
Thus, as of the June 13, 2012, hearing, Pelletier had served 718 days, which. 
was only twelve days short of the 730 days on the fixed portion of Pelletier·s· 
two-year sentence. 
On October 26, 2011, through counsel, Pelletier filed a "Motion for 
Reconsideration of Sentence Pursuant to I.C.R. 35". On May 22, 2012, 
counsel for Pelletier filed a Notice of Hearing, scheduling Pelletier's I.C.R. 35 
motion for hearing on June 13, 2012. In the interim, oh May 4, 2012, 
Pelletier, pro se, filed two pleadings: a "Supplemental Petition to Rule 35 for 
· · ed Pursuantto LC. 18-309" and "Motion to Amend 
.. n. 
14646." The Court forwarded those documents to Pelletier's counsel and to 
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the Kootenai County Prosecuting Attorney, but the Court refused to treat 
these as filed documents as Pelletier at all times had a court appointed 
attorney. 
Pelletier bases his l.C.R. 35 Motion as " ... a plea for leniency." Motion 
for Reconsideration of Sentence Pursuant to I.C.R. 35, p. 1. Pelletier 
appeared telephonically for his June 13, 2012, hearing. Counsel for Pelletier 
and the State examined Pelletier. 
At his June 13, 2012, hearing, Pelletier testified that the Court told 
him on October 17, 2011, that the Court would give him credit for time 
served while in Montana if Pelletier could produce a time sheet. Counsel for 
Pelletier also produced a spread sheet purporting to demonstrate that 
Pelletier is entitled to credit for 331 days of time served while in the State of 
Montana. 
The Court has had the Court's Court Reporter produce a transcript of 
the October 17,-2011, hearing. This Court did not make any statement or 
claim of any kind to Pelletier to the effect that" ... the Court would give him 
credit for time served while in Montana if Pelletier could produce a time 
sheet." The only reference in that hearing to credit for time served was when 
the court told Pelletier his credit for time served was "a lot''. There is no 
mention in that hearing about the State of Montana, only that Pelletier 
wanted to "sever all ties with the State of Idaho." 
Pelletier has produced limited records of time served in Montana, but 
has furnished absolutely no proof that he spent even a single day in custody 
in Montana due to his Idaho possession of cocaine charge. 
Pelletier also testified that at his first parole eligibility hearing he was 
denied parole in April 2012, that "the parole board flopped me because they 
said I had an inadequate parole plan." Pelletier testified that he did his 
parole plan while in custody in Shoshone County, awaiting transport to 
prison, and that thus, he had no access to counselors who could have 
helped him formulate his parole plan. Pelletier testified that he is on the 
"Pathway 48" plan for programming, but that he cannot start such 
programming until January 13, 2013, four months before his next parole 
eligibility hearing. While this Court has no reason not to believe such 
testimony, if that is the way the Parole Commission works, that is a matter 
between Pelletier and the Parole Commission. This Court will not intervene 
due to Parole Commission rules and procedures. To do so would involve 
separation of powers issues. As of the writing of this decision, Pelletier has 
served essentially all of the fixed portion of his sentence. It is really up to the 
State of Idaho Commission of Pardons and Parole to address Pelletier's 
performance on the indeterminate portion of his sentence. 
Pelletier testified that what he wants is to be released from all of his 
time in Idaho prison, and to return to Montana to pursue treatment for his 
drinking "on his own." However, Pelletier did not testify as to what treatment 
was available in Montana, or how such undisclos~d tre.atment would be paid. 
Pelletier has failed to curb his drinking and driving while on felony probation 
following two prison based treatment programs. Even with that sort of 
· · · · Wh . would there 
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own", with all the incentives of felony probation removed? It is pointless to 
gauge Pelletier's sincerity in his desire to get treatment "on his own." Suffice 
it to say, given Pelletier's record while on felony probation with this Court, 
even if Pelletier's intention is sincere, the likelihood of Pelletier actually 
following through with treatment "on his own" is very remote. And if the 
likelihood of Pelletier's obtaining treatment "on his own" is small, let alone his 
actually succeeding in that treatment, then the likelihood of Pelletier's 
drinking and driving remains high. This Court is convinced the decision 
advocated by Pelletier that this Court simply let Pelletier out of prison would 
completely abdicate this Court's responsibility to protect the public. 
A motion to reduce sentence is a motion for leniency. State v. 
Strand, 137 Idaho 457,463, 50 P.3d 472,478 (2002); State v. Bumight, 132 
Idaho 654, 659, 978 P .2d 214, 219 (1999). The decision to grant or deny 
leniency is left to the sound discretion of the court. Id, Strand; State v. 
Allbee, 115 Idaho 845,846,771 P.2d 66, 67 (Ct.App. 1989) 
A motion to reduce an otherwise lawful sentence is addressed to the 
sound discretion of the sentencing court. State v. Arambula, 97 
Idaho 627, 550 P.2d 130 (1976). Such a motion is essentially a plea 
for leniency, which may be granted if the sentence originally imposed 
was unduly severe. State v. Lopez. 106 Idaho 447,680 P.2d 869 
(Ct.App. 1984). 
*** 
However, if the sentence is not excessive when pronounced, the 
defendant must later show that it is excessive in view of new or 
additional information presented with his motion. 
State v. Forde, 113 Idaho 21, 22, 740 P.2d 63 (Ct. App. 1987). See also 
State v. Adams, 137 Idaho 275,278, 47 P.3d 778, 781 (Ct.App. 2002). 
For a sentence to be considered "reasonable" at the time of 
sentencing the court must consider the objectives of sentencing: whether 
confinement is necessary to accomplish the objective of protection of 
society and to achieve any or all of the related goals of deterrence, 
rehabilitation, or retribution applicable to the case. State v. Toohi/1, 103 
Idaho 565,568,650 P.2d 707, 710 (Ct.App. 1982). This requires the court 
focus on " ... the nature of the offense, the character of the offender, and the 
protection of the public interest." State v. Reinke, 103 Idaho 771, 772, 653 
P .2d 1183, 1184 (Ct.App. 1982). 
The sentence imposed on Pelletier on July 20, 2009, for his July 1, 
2007, possession of cocaine offense, was and is an appropriate sentence 
given Pelletier's social and criminal history, the crime for which sentence 
was imposed, and Pelletier's abject failure to address his addictions after 
committing that offense on July 1, 2007. A lesser sentence would 
depreciate the seriousness of Pelletier's crime and his course of conduct 
while on probation with this Court. This Court concludes that the sentence 
imposed was and is necessary for the protection of society and the 
deterrence of Pelletier and others. 
tPelletier's I.C.R. 35 Motion is 
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June 18, 2012, Order Denying I.C.R. 35 Motion and Notice of Right to Appeal, pp. 1-6. 
Because Pelletier has failed to provide any proof to support his "Motion for Credit for Time 
Served Incarcerated" filed by Pelletier on October 21, 2013, (and indeed most of the 
credit for time served Pelletier now seeks was physically impossible to have been served 
under this Idaho case as during those times sought there was no outstanding bench 
warrant), Pelletier's motion must be denied. 
IT IS THEREFORE ORDERED that Pelletier's "Motion for Credit for Time Served 
Incarcerated" filed by Pelletier on October 21, 2013, is DENIED. 
NOTICE OF RIGHT TO APPEAL 
YOU, SHANE THOMAS PELLETIER, ARE HEREBY NOTIFIED that you have a 
right to appeal this order to the Idaho Supreme Court. Any notice of appeal must be filed 
within forty-two (42) days of the entry of the written order in this matter. 
YOU ARE FURTHER NOTIFIED that if you are unable to pay the costs of an 
appeal, you have the right to apply for leave to appeal in forma pauperis or to apply for 
the appointment of counsel at public expense. If you have questions concerning your right 
to appeal, you should consult your present lawyer, if any. 
DATED this 31 8T day of OCTOBER, 2013. 
Mitchell, District Judge 
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